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It is an essential element of a malicious prosecution claim that the defendant procured, instigated, or initiated the 
criminal prosecution. 


It is an essential element of a malicious prosecution claim that the defendant procured, instigated, or initiated the criminal 
prosecution. ! In order to find that the defendant procured a prosecution, the plaintiff in a malicious prosecution action must 


establish a chain of causation linking the defendant's actions with the initiation of the underlying criminal proceedin: s. 
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The test of liability in an action for malicious prosecution is whether the defendant was actively instrumental in putting the 
law in force.? A person procures a criminal prosecution if their actions are enough to cause the prosecution, and but for the 


person's actions, the prosecution would not have occurred.“ In order to sustain the action, it must affirmatively appear as a 
part of the case of the party demanding damages that the party sought to be charged was the proximate and efficient cause of 


maliciously putting the law in motion.’ If the defendant is not the proximate and efficient cause of maliciously putting the law 
in motion but rather the state's attorney or an officer of the law pushes the prosecution forward, that defendant is not liable 


P E 
for malicious prosecution. 
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It is a complete defense to a malicious prosecution action that the defendant was not the determining factor in the decision to 


prosecute.’ Additionally, unsuccessful efforts to secure the institution of proceedings, however malicious or unfounded, are not 


actionable as malicious prosecution. 


For purposes of a claim of malicious prosecution, whether the defendant was actually seeking the plaintiff's arrest is not 
determinative of liability; rather, the question is whether the defendant's conduct resulted in the initiation of criminal proceedings 


against the plaintiff.” 


If an individual induces another person to lodge formal criminal charges, they may be held to have instituted criminal 


proceedings, as required to state a malicious prosecution claim. 10 


Defendant's involvement in grand jury proceeding. 


The fact that the defendant went before the grand jury on process of the state, where it did not appear that they made any effort 
to procure the indictment, does not make the defendant liable. |! However, if a proceeding starts with a grand jury indictment 


and the defendant procured the indictment, the criminal proceeding element of the tort is satisfied. 12 


Continuation of prosecution. 


A cause of action for malicious prosecution is not limited to the situation where the present defendant initiated the prior 
proceeding, !* and one who plays an active role in continuing an unfounded criminal proceeding!“ when otherwise it would 


have been terminated!" may be liable for malicious prosecution. 


Defending claim; appeal. 


No malicious prosecution action lies against a party who defends against or appeals a claim initiated by a plaintiff. ie 
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Filing of charges 

A defendant "initiates a prosecution" for purposes of a claim of malicious prosecution when it files formal 
charges against the plaintiff. 

Tex.—All American Telephone, Inc. v. USLD Communications, Inc., 291 S.W.3d 518 (Tex. App. Fort Worth 
2009). 

"Instigate" 

To "instigate" as an element of a malicious prosecution means to stimulate or goad to an action, especially a 
bad action; one of its synonyms is abet, which means, in law, to aid, promote, or encourage the commission 
of an offense. 

Mo.—Crow v. Crawford & Co., 259 S.W.3d 104 (Mo. Ct. App. E.D. 2008). 

U.S.—Moore v. U.S., 213 F.3d 705 (D.C. Cir. 2000) (stating District of Columbia law). 
Miss.—Downtown Grill, Inc. v. Connell, 721 So. 2d 1113 (Miss. 1998). 

Tex.—South Texas Freightliner, Inc. v. Muniz, 288 S.W.3d 123 (Tex. App. Corpus Christi 2009). 

U.S.—In re Trammell, 388 B.R. 182 (Bankr. E.D. Va. 2008) (stating Virginia law). 
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